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UNITED STALLS IICTEICI COURT 
SOUTHERN DISTRICT OF NET YCR 


UNITED STATES OF AKSFJCA, . 


7 3 tKiM. 


i ! jc 9 


— V - 


KELVIN KEARNEY, 
PHYLLIS POLLARD arid 
JOE LEE JONES, JR-, 


Defendants, 


The Grand Jury charges: 


Pros on or about the 1st day of June, 1972* up 


to and including the date of the filing of this Indictn-ent, 


in the Southern District of New York and elsewhere. 


KELVIN KEARNEY, PHYLLIS POLLARD and JOE LEE JONES, JR., 

the defendants, and Twymon Myers (deceased) and Avon Vhite, 

named herein as co—conspirators but not as defendants, unlawfully. 


wilfully end knowingly did combine, conspire and confederate 


and agree together, with eech other and with divers other 


7 persons unknown to the Grand Jury, to connit offenses against 

the United States, to wit, to violate subdivisions (a), (b) 

* 

an$ <d) of Section 2113 of Title 18, United States Code. 


**t was part of said conspiracy that the defen¬ 


dants unlawfully, wilfully and knowingly would take and 


attenpt to take, by force and violence and by Intimidation, 


from the person and presence of others, property ind Boney 
belonging to, in the care, custody, control, manerenent and 


possession of banks, the Uepccits of which were then and 


at all times referred tc in this Indictment insured by the 


Federal Deposit Insurance Crmoration (here 5 rafter *' federally 


Insurer:"). 
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insured. 


C. It vac further a part of said ccr.coiracv 
thet the defendants unlawfully, wilfully and kr.owinrly 
vould assault and put in Jeopardy the lives of persons 

by the use of cancerous weapons ar.d devices, to wit, 
f irea: 










SECGND CCUHT 


. Grand Jury further charges: 

On or about the icth day c f July, 1?73, In the 
Southern district of Kew York, KELVIN EEAFNET, PHYLLIS 
POLLARD and JOc. LuE J O'TES, Jp.., the defendants, and Twynor: 

(decscaed) and Avon Vhite, net named herein as 
defendants, unlawfully, wilfully and knowingly did, by 
force and violence and by Intimidation, take from the 
person and presence of another property and Bop.ey ir. th** 
approximate amount cf $5,000.00 belonging to and In the 
care, custody, control, management and possession of First 
Hational City Bank, 1855 Bruckner Boulevard, Bronx, new 
York, a bank the deposits cf which were then insured by the 
Federal Deposit Insurance Corporation. 

(Title IE, United States Code, Sections 2113(a) and 2.) 


THIRD COURT 

The Grand Jury further charges: 

On or about the l&th day cf July, 1973, In the 
Southern District of Her York, f-XLYTK IXAF.NET, PHYLLIS 
POLLARD and JOE LIE JOSHS, JR -, the defendants, and Twysen 
Dyers (deceased) r.r.l Avon 'nitc, rot nared herein ar cefcr.dr.rts, 
unlawfully,’v.ilfully and krcv'r.rly, ar.d vitk intent to rteul 


and purloin, did take- and carry away property ana money 
the approximate amount of $5>C0C.G0 belonging to and in the 
care, custody, control, management and possession of rirct 
National City Bank, 1855 Bruckner Boulevard, Bronx, Ue v 
York, a bank the deposits of which were then insured by the 

Federal Deposit Insurance Corporation. 

rjEi e ~n i fi United States Code, Sections 2113(b) ar.a 2.) 




• FOUrTTU COUNT 


The Grand Jury further charges: 

On. or about the iSth day cf July, 1973» In the 
Southern District of New York, KELVIN KSARKET, PHYLLIS 
PGLLAKD and JOE LEE JONES, J?.., the defendants, and Tvyisorx 
Myers (deceased) and Avon White, not nased herein as 
defendants, in coanitting and attempting to ccmrit the 
offenses alleged in the seeor.d and third counts cf this 
Indictsent, all allegations of vhlch are ineorpor&ted 
herein by reference, unlawfully, wilfully and knowingly 
did assault and put in Jeopardy the lives of persons by 
the use of dangerous weapons end devices. to wit, f ireams . 

(Title IS, United States Code, Sections 2113(d) and 2.) 
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(Four Counts 


PROCEEDINGS 


1 5-73 Filed indictment. -------- 

Pnllar-d-Fnpd affidavit for w rit Qf - 

__fto arnpy-Filed affidavit f or writ of H/C ad Pros, re t. 11/ j_ 9 /7j^- 

■ 1 9-71 Jop Lee Jones .Jr. (at tv. p r es en tl__Pl ead s._no_t_guL— 

_ in custody. ----- 

^_Phvll is Pollard-C on tinued remanded in lieu of bajJ_jjjce^jLt Q0Q,.„ 

_ vinndino; adjourned t o II- 26^J_3^ —Ca se ass i & n e< i_E.Q -Juors - Mot l ey £qc 1 

* _p urposes . _f»n^l 1 a r d i r J.-—--— - 

11-21-73 M.KZAJS13Y - Daft prod u ced r.n vn-it - V/rlt aati 3flcd ....9 a'»liardi 1 _ J L,- 


























JUDGE MOTLEY 


73 Cr. 1039 



I u 


P#POLLARD ) - Filed affdvt# & notice of motion for a bill of particulars > J 
for discovery and to suppress evidence ..... 


k?5-lk —Fi led affdvt. & not ice of motion t o suppress state ment s. 



_ M.KEAHHB¥-riled ortor that U.8.Marsha l take deft to Do Lie vue Honpi ;al foij examination. 

Ordered that Warden of Bronx House of Detention deliver deft to jl'archal 
_ | l° r tiiat purpose......llotloy, J. (failed noticei 

-—I/-——^jA_QPP°in tmon t of A nn F eller Court reporter 851 Grand Ccrnccvr~ 1 B*,Tf 
~±2z ll_; f »-. C.JA. ap p ointme nt of R.Writfnt Court reporter 85-1 Grarid Candour*^ V.r, >( 

! • . .. . . . r-Eont.M Pnre 3- f 


*• __ 


























































3 Cr. 1039 


3- 29-?li 


'otley. 



PROCEEDINGS 

"Art'^Y - ^ lied CJA appointr.enV oF 'cjtsct ssl' Pa cTFIcT 7 *,treet Ti I- and Ed ft in t f*UdrpT 
Do u glass It. Bkl y n,U. Y._ 


~ 3-7-YU M.fc£AKT E Y - Filed memorandum of law on the Bruton and aover Sn c a' iss ue's!- 

.—J02_L3K JONEG - De ft & Atty.o regent ...Wi thdraw 3 plea of not g uilty an d" "- 

- to count 3 >mP ri»I« ord er ed«. .De ft to remain in custody 

-y?til.he receive^plane t icket from his p arents. Deft will then be 

_H.O.R. until date of sentence . Motley r j. :- 

§-17-74—Ag JONES - Hearing held..Deft to remain in c ustody until further or3er*o*- 

_the Cour t.. ..Motley,J. --'- 

5- ^C-7 L ?-Pt)T.T.A.- J - j-iled petition_.tq_enterjyi.ea of guiltyT . .. ..Motley, “- 

_Atty.present.daft withdraws plea of not guilty and PLgAfl*. fttfTETY' to count 37-. 

_P.3.x.,.ordered, sentence adji to 11 a.n.June 26-7U Deft R.O.R. £‘previous-- 

_conditions.....Motley, J. * 

6 - 1 3- 7-U-M. 5 EAEN 5 Y 1 Filed. CJA 2_authorisatica for payment of Pacific St.Fllrt Coro...Motl eT^jT 

——..Filed^xcerpts plea of Joe Lee Jones...Ordered sealed and iirpourded.7.Motley^ _ J^ “1 


6 -2^1Irik _ KF.ARMFY , Juryltrial. taguu... __ 

-Trial, contld._ 

-—_Trial confc’d. b concluded...V 


Trial ccnt’d. b concluded...Verdict GUILTY on count 1 only 
.NOT GUILTY counts 2.3 & It. Gsntence adjd to 11 a.m. 3oot.l7-7U 
Writ adjd to date of sentence......Motley, J. 


Ij.KEARN EY - Bench warrant ordered.....Motley,J. 


6-27-7h jM .jgAfftJEY Bench-warr ant issued. - j 

_ ( Fi led .Judgment)__ __* 

- gS I^ J^IES^-Deft, Jones. {Neal Hurwitz atty Present) . Sentenced u I 

-" 0 ^ es S01 ° -fel-af Title_ 12JLS.C. as. extended by Title 18 

- Courit Thre « E.S.S. Probation .Five £SLyears. 

-*-Special oondition of_ probation being that the deft 1, Enroll in a school o~ training i 

-^r^tratwm_lead.to_8pne specific job skill, 2. Deft, i? to report ^I 

- <V ? ry i t ^ r * <> y nthjLgnt^ he 5s r.iking to Srts t 

—:-TTourtT orT T D?f -- and his Probation officer is to re port to "the ‘ 

— — -e&Tvs! fT 5 * 3Ch ” llrs ^m_! 

H3« Inatf” 1 -: 

- °_ sln -nb,. If.Y. with ^rshal return Writ Satisfied, 6-25-7L. Motley, J. \ 

_7; f '. 'nLdt-or.'.cJ.voir-r-:-} ■ - -f • -. ^ ) w / ■ >v(/ . ■ •- 7 /r y 




cciod V 1 1 ’ ~ / - 


. lied latter ordered sealed until further* ord-r of thi- Court.... Motley,,!. 

__ (Placed in vault 6G2) 


D. C. I.0Ct'n!r»I k E*.-.!cr.'p! y Cbatlau.Unn Eh**t 
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73 Cr.1039 


.4. 


Motley,J. 


OATH 

PROCEEDINGS 

Jept. 16-’ 

|4 MSLVTN KEARNEY - Filed notice of appeal from Judgment of 9-14-7U...Copy to 


U.S.fitly, and to Deft at 427 We3t St. NYC (in forma pauperis} Co Ordered 


TTotTey, J... 

■ 


3spt.li>- 

.'EL'/IN KSA.RNSY - Filed JudgcbhtfAtty.Jesce Berman,pre:««nt jThe deft in committed 


lor imprisor.r.nt for a period ot FIVE YEARS to run concurrently with sentence 

• 

iroosad the same date on Indictment 72 Cr.2L2.Deft in Remanded....Motley,J. 


' EjiTT 9-19-74——-'——- 

£ssitj2-r 

i PHYLLIS POLLARD - Filed Judgment (A tty.tiargaret Ratrsr,preaent)the deft in sent-need 


as a YOU! 10 ADULT OFFENDER pursuant to Ti.jQ U.O.C. Section iT010(aJ as ex'terdcd~E7“ 


Section 4209...Imposition of sentence i3 suspended and the deft in placed or 


r-robation for a period ol FIVE YEARj, subject to the standing probation order of 


thi3 Court and the following special conditions: a}that the daft make a good 


..iitn e:ior-. to obtain a high 3cnaoi egui-nlsncy diolo'ma, and b) chat the JeTt ' "" 

t 

participate in a psychological or psychiatric counseling program as bublirecTTn 


uhe report ol Dr. iiach....Cts. 1,2 and 4 are dismissed on motion of deft’s 


counsel with the consent ofthe Tfovt....Motley, J..,.rhl.9-19-74--— 



9-26-7U 

H5L7IN .KEARNEY - Notice of motion for arrest of judgment for dismissal of th<> 

• 




.12-17-73 

I Tiled Writ of Habeas Corpus for M. KeaftYSV 

-4-24_ 

Filed CJA Appointment for Kearney 

J-2UA 

Filed Affidavit of fturphy AUSA 

JJ -21-72 

•~vLod-llri r. of Habeas..Corpus of Pollard. 

'.-29-74 

-Filed Affidavit of Hmmley AUSA 

/J-5«74 a 


j-IU-74 

filed C.IA Appointment o^ D. Panzer 

4-19-74 

Filed Order 5r CBM " ~ 

*77 5-74. 

Filed Writ of Habeas Corpus for Kearney 

I-LZ--7A.- 

Filed CJA_for Court Reporters ... 

Z9-9-7U— 

Filed notice that the original record on aopeal ha3 been certified and transmitted to 


A3 to M.Keamey 

L-tJ 7/ 

^u5H traaacripT nf - 72Ja~ 7 7“ 

10-22-74 

J'.FiV.INJSARNY - Filed flemoranricm t.n II.ii.f-?ap1st.rat.p fi*om Asst ,TI .£ Atty ^VJarr-int nf 


Arrest dated B-17-72 f Marshall 's return i:npxerntj»ri rlat.eri 7.1 Q.7), _ ~n"isml7e7a 77 


Complaint, 

n~n-7H 

. HJed tjanxri^ c? nerft cZ^aocoodinqs. do»«3 6^7 77 

r 


L1-12-7U 

1.KEARNEY - Filed opinion /;4l427 Pursuant .o F.R.C.P. 33 and )U, Id U.3.C. 35O0~deft 


moves for arrest of judgment, for dismissal or a new Lrial*HW-*Finally, as a 


miscellaneous matter, the remaining post trial motions preferred in 


73Cr.l039 and 74 ^2 are denied without opinion as meritless. ...Motley,J. 


( Mailed notice! 


_ , H . , 

11-13-717 

M. KEARNEY - Filed affdvt. of K.H. Henley, AU 1A in respon ;e to deft’ ; poit-trial motion .1 

llr.12-.74. 

M.KEARNET - Filed (lort 1 s wworanduw of law 

• 
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COURT'S CHARGE TO JURY 
(Pages 481-519) 
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AFTERNOON SESSION 

2:00 p.m. 

(Trial resumed; jury present) 

MR. BERMAN: Before the Court charges, there is 
a matter I would like to take up, again out of the hearing 
of the jury. 

THE COURT: I recall what you had in mind, and 
we will take that up at the end, after the charge. 

CHARGE OF THE COURT 

THE COURT: Ladies and gentlemen, before formally 
beginning the charge, I want to thank you for your patience 
and for your cooperation in being prompt. I know that in 
order to serve on this jury each of you has had to make some 
personal or business sacrifice in order to do so. But 
you may also recall that I told you that when you serve on 
a jury you a-re playing a vital role in the administration 
of justice, and that trial by jury is a basic and cherished 
institution in our system. 

I am sure that you know that we all have a stake 
in the fair and impartial administration of justice. So 
that any business or personal sacrifice that you had to 
make I am sure that you were glad to do in the interest of 
the fair and impartial administration of justice. 

Al^o, before formally beginning the charge, I 

SOUTHERN OIST ilCT COURT REPORTERS. U S. COURTHOUSE 
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U>:e t0 thank coun3el on both sides for their 

Pati ° nCe Wlth the CO ' J " to congratulate each of them 
| on the high degree of professional shin which each has 
demonstrated throughout this trial, i a, suro yo , 

iadies and gentlemen, that if justice is to he done in any 

J " h ° 1U ^ J n " Ct n3t 0niy be represented by counsel 
but they must be represented by competent counsel. And „e 
have had that in this case. 

I trust that you will bear with ne nou and g .„ e 

m0 thit Jagree ° £ attention that you have given 

throughout the trial, so that you may carefully understand 

the legal principles which you arc to apply to the facts 
in this case as you find them. 

As you approach the performance of your function 

“ tWS C3Se ' WMCh “ tD determine the guilt or innocence 
of the defendant who is on trial, please remember that it is 
your duty to weigh the evidence calmly and dispassionately, 
without bias or prejudice or sympathy for or against either 
the Government or the defendant. 

heve to boar in mind that every defendant 
appearing before this Court is entitled to a fair and 

impartial trial regardless of his occupation or station in 


life. 


Also, the fact that the Government is 


a party 


souths* O.S1 net count nr porters, u.s. counrnous 
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here, that the prosecution is brought in the name of the 
United States of America, entitles it to no greater 
consideration than that which is accorded any other litigant 
in a lawsuit. By the same token, it is entitled to no 
less consideration. That is because all parties - the 
Government and individuals alike - stand equal before the 


law. 


In the indictment in this case there are four 
separate counts or charges made, and you must return a 
separate verdict as to each count. Your verdict wili be 
either guilty or not guilty. Your verdict as to each 
count must be based solely on the testimony which you have 
heard from the witness stand, on the exhibits which were 
actually received in evidence, and on any stipulations as 
to certain facts which the lawyers may have entered into, 
and on nothing else. Your verdict, of course, as to each 
count rr .st be a unanimous verdict. 

In the indictment, as you know, three persons are 
named as defendants: Melvin Kearney, Phyllis Pollard, and 
doe Lee Jones. You are net to speculate as to why certain 

o no. on .rial. There is only one defendant 
on trial, and it is only one defendant whose guilt or 

innocence you must consider today in returning your verdict. 
However, of course, in considering his guilt or innocence. 


SOUTMFHN DISI. ,CT COURT HfPORTfRS, U S COURT* 
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you will have to consider testimony relating to other 
persons named as defendants in the indictment. 

As the sole and exclusive judges of the facts 
m this case, which means that you pass upon the weight of 
the evidence, you determine the credibility or believability 
of the witnesses who testified here, you resolve such 
conflicts us there may be in the testimony and other 
evidence, and you draw such reasonable inferences as may be 
warranted by the testimony or other evidence in the cus«. 

•again, with respect to any matter of fact, it 

is vour recollection v/nicii controls and not mine and not the 
lawyers. 

With respect to the testimony, I want to remind 
you that you have to consider both the direct examination 
and the cross-examination of each witness. If in the course 
of these charges or instructions I should refer to some of 
the testimony in the case, that does not mean that I think 
that is the most important testimony or the only testimony 
you should consider or the only evidence. You have to con¬ 
sider all the testimony and all the evidence in arriving at 
your determination. 

• ;y function is to instruct you as to the law, 
and you should accept the law as I state it to you in these 
instructions. Yhu logical result of that application of 


SOUTHERN DIS1 ICT COURT H! PORTFRS U S 
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tho law 3s stated to you to the fact- 

e racts as you fmd them i< 


^ veidict in tiiG c3 r o • 

and a9 '- ln T°" «"«t find a separate 


verdict or return a separate verdict as to each count 


separately, 


I want to caution you that you are not to single 


°"t any c„ e instruction alone as statin, the law. but vou 


have to consider these instructions as a whole. 


vou are not to assune that I have any opinion 


—o the guilt or innocence of this defendant or the truth 


alSlty ° f any ' ,L th ° char 3 e a t>ade in tho indictment 


The fact that I have granted motions or denied motions is 


not to be construed by vou a <; i , • 

/ V as any indication on my part 

thS C ° Urt bCliGVes defendant to be guilty or not 
guilty or the charges true or not true. That is because. 


as I told you earlier, my ruiing on any motion or objection 

_ 


wi.h questions of law and not questions of fact. 


!f. during the course of the trial, a question was 
a^ed and an objection was interposed and X sustained the 
objection, you are to disregard the question and any alleged 
f aots contained in that question. Similarly, if x rulc that 


an answer be sfrin’-nn 

• stricken, you are to disregard both the question 


and the answer. 


AS you well Know, the defendant has entered a plea 


of not guilty to each count made against him i„ this 


SOUTHERN 0IS1 ICT COURT RF poarrot 
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imUctment - As a result ' ^ i£ defendant is 
to bo convicted on a Particular count , ^ ^ ^ ^ 

proving that the defendant is ciuil fro 

JUUty 33 to ^at particular 
count beyond a reasonable doubt. 

T " at 1S * bUrdcn uhic “ “ver shifts. As I told 

you when you first ca M in here thafr ; 

-/ fiat is a burden which re- 

-ins upon the Government throughout the entire trial 

A de£endant 13 UOt to prove his innocence. „ e 

does not have to say anything. He does not have to cross- 
examine witnesses. He could just sit there. 

A defendant in a criminal case is presumed to be 
innocent. This presumption of innocence, as I have just 
sera, remains with him throughout the trial. It is in his 
iavor even as X instruct you now. This presumption Qf 

innocence is in his favor even when you go into the jury 
room soon to deliberate 

lhat Presumption of innocence is 

removed only if and when, after your deliberations, you are 

convinced that the Government has sustained its burden of 

proof, and that is t-hih < ♦. u 

“Of. it has produced evidence here which 

convinces you that-tho defendant is guilfv ,, 

Cf iarged beyond 

a reasonable doubt. 

The question which naturally comes up is: what 
IS a reasonable UoubtX The words almost define themselves 
Reasonable doubt is a doubt founded in reason and arising 


ERN di st " ict eouq-r rtportebs. u s. courthouse 

.* V' *1- >. r i., , «,„ 0 


7 
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^~ the c /science in the case or the lack of evidence. It 
is a doubt which a reasonable person has, after carefully 
weighing all the evidence, the kind of doubt which would 
make one hesitate to act. It means a doubt which is 
substantial and not merely shadowy. a reasonable doubt is 
one winch appeals to your reason, your judgment, and your 
common sense and your experiences in life. It is not 
caprice, whim, or speculation. It is not an excuse to 
avoid the performance of an unpleasant duty. It is not 
sympathy for a defendant. 

if, after fair and impartial consideration of all 
the evidence, you can candidly and honestly say that you 
are not satisfied of the guilt of this defendant and that 
you do not have an abiding conviction as to this defendant's 
guilt, such a conviction as you would be willing to act 
upon unhesitatingly in important and weighty matters in tile 
personal affairs of your own life, then you have a reasonable 
doubt and in that circumstance it is your duty to acquit 
the defendant. 


On the other hand, if, after such 
impartial consideration of all the evidence, 
candidly and honestly say that you are satis 
guilt of tiiis defendant, that you do have an 
viction as to this defendant’s guilt, such a 


a fair and 
you can 
ifed of the 
.abiding con- 
conviction as 


southern 0151 icr rounr m pouters u.s courthouse 
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y °“ "° uld b ° - « »po„ u„ h , ;sitatingly in 

** — “«« '« «- ~1 affairs o£ • 

your own life, then you have no reasonable , u 

reasonable doubt and in that 

Arcj...stance you may convict the defendant. 

A reasonable doubt does not mean a positive 

certainty beyond all possible doubt It is 

-- is practically 

inpossible for a person to be absolutely and acutely con- 

about any controverted fact which by its nature is 

nou subject to mathematical certainty r 

' * In c °nsequence, the 

law in a criminal case is that i*. ■ 

that it is sufficient if the guilt 

of a defendant is established bevond - 

^ u reasonable doubt 

not beyond all possible doubt. 

of h A£ 1 tOW ^ -e the sole judges 

the credibility of the witnesses and the weight which 

their testimony deserve v , 

curves. You know, of course, that there 

15 “ aUt0m . atiC ^ i. telling the truth ' 

" d V " h ° 13 n0t - CredibiUty «“ - -bated with believabiiii 
and reliability rf =. 

/• If a witness is credihlo 

credible, you say he is 

believable and reliable tf h e ,• 

t- If he as incredible, you say he 

is unbelievable. There i- • 

13 nolhln 'J mysterious about these 

words. 

By what yardstick a,., 

o . , . • ■ *” yOU to Judge the credibility 

ot tlie witnesses? Each n f , 

Ch ° £ yOU h « careful attention 

to the testimony as it care 

re Crom the witnesses themselves. 


sou,H “: r™:: -v"-*- - > 

* ' • „ , . , 4 , ui 
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You observed the witnesses. They sot right here in front 
of you where you could see then, the way they testified. 

Issues of fact are presented for your determina¬ 
tion. To a large extent the resolution of them depends 
upon the credibility of the witnesses and the support or 

lack of support they receive from other credible evidence 
in the case. 

Your duty is to decide the issues of fact. Use 
your logic, your reason and your common sense. Don't be 
sidetracked or diverted or distracted by what you consider 
to be a minor or insignificant detail or irrelevancy, or by 
wnat you consider to be an appeal not to your reason or 
logic but to mere sentimentality or unthinking passion. 

I repeat, use your common sense. You should 
ca^e^ully scrutinize all the testimony given, a3 I have 
said, both direct and cross-examination, the circumstances 
under which each- witness has testified, and every matter 
in evidence which tends to show whether a witness is worthy 
of belief. Consider each witness' intelligence, motive, 
and state of mind, and demeanor and manner while on the 
witness stand. Consider each witness’ ability to observe 
the matters as to which he has testified and whether he 
impresses you as having an accurate recollection of these 
matters. Consider also any relation each witness .night 
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bear to either hide of the co :e, the tt.a-.c-- in which each 
witness mioht he affected by the verdict, and the extent 
to which, if at all, each witness is either supported or 
contradicted by other evidence in the case. 

Inconsistencies or discrepancies in the testimony 
Of a witness, or between the testimony of different 
witnesses, may or nay r.ot cause a jury to discredit such 
testimony. Two or more persons witnessing an incident or 
a transaction may see or hear it differently. An innocent 

nisrccollection, like failure of recoUection, is not an 

uncommon T - • . . 

‘ ' ,l0, In ‘ vei 9 hln y the effect of a discrepancy 

n . ./c.y~ consider v/..eimcr it pertains f o am .. u p . 

HHins to a tt-cter of importance 

or unimportant detail and whether the discrepancy results 
from innocent error or intentional falsehood. 

You should not be influenced by the number of 
witnesses that either side has called or the number of 
documents received in evidence, because it is the quality 
Of the testimony and other evidence which counts, not the 

I 

quantity. 

hf.or making your own judu.cnt, you will give the 
testimony of each witness such credibility, if ar.y, as you 
think it deserves. 

Il you find that any witness has wilfully 
testified falsely as to any material matter, you may reject 
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the entire testimony of that witness or you ray accept 
such part or portion as contends itself to your belief or 
which you find corroborated by other evidence in the case. 

The testimony of a witness nay be discredited or 
impeached by snowing that the witness has been convicted 
of a felony. Prior conviction does not render a witness 
incompetent to testify but is a circumstance which you may 
consider in determining the credibility of such witnesses. 

As I told you when the trial commenced, an 
indictment is not proof or evidence. It is merely an 
accusation or a charge made by a grand jury. It is a 

method or technique or procedure which we employ in our 

system whereby persons who are accused by a grand jury of 

crimes are brought into court and then their guilt or 

innocence is determined by a petit jury or trial jury such 
as you are. 

Again, the indictment names three defendants, only 
one of Which, as I told you before - Mr. Kearney - ia on 

trial before you. he is the only defendant whose guilt or 
innocence you are to decide. The guilt or innocence of Hr. 
Kearney is to be decided by you on the basis of the testimony 
and other evidence in the case and on nothing else. 

Tne fact that another defendant named in this 

"that is, Joe Log Jonos Jr i,. , 

nei ' Jr - entered a plea 
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° f 5UlUy ' “ hC '•° Stifi = d ' to Count 3 is not to be taken 
by you as evidence that Hr. Kearney is also guilty as charged 
in the indictment. Again I repeat the guilt or innocence 
of the defendant now on trial before you is personal and is 
to he determined solely upon the testimony which you have 
heard from the witnesses who tool; the witness stand here 

and the exhibits which were actually received in evidence 
and on nothing else. 

During the course of the trial you heard the 
<---> Li ‘“Ony not only or Mr. Jones hut or Mr. White, Avon 
Wnite, individuals who testified concerning their own 
involvement in the crimes charged in the indictment. Under 
the law they are called accomplices, and under the law in 
order for one to be an accomplice, as I have indicated, he 
must be concerned in or participate in the commission of the 

C r ima Wlth Which a defendant is cnarged, he must be a 
participant in that crime. 

An accomplice does not become incompetent as a 

witness because of his participation in the crime charged. 

his testimony is not to be rejected unless the gury thinks 

it has no weight. Like any other testimony, it is to be 

considered and dealt with by the twelve men and women who 

are the triers of the fact, and such evidence is properly 
considered. 
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However, it must bo considered with care and 

scrutiny, checked up with the other facts in the case, and 
given clue weight. 

Tne testimony of an accomplice alone, if believed 
by you, may be of such weight to sustain a verdict of guilt 
on any count, even though it is not corroborated or supported 
by otner evidence in the case. 

Again, you should keep in mind that the testimony 
of an accomplice is always to be received with caution and 
weighed with great care. You should never convict a 
defendant upon the unsupported testimony of an accomplice 
unless you believe that unsupported testimony beyond a 
reasonable doubt. 

You are instructed that,in weighing the testimony 
of a Government witness charged as a co-conspirator in the 
indictment, you may take into account any motives the 
witness may have in testifying for the Government. 

For example, the witness here, Mr. Jones, has 
pleaded guilty to Count 3 and has not yet been sentenced, 
lie testified that he hopes that as a result of his 

cooperation with the Government lie will be dealt with 
leniently. 

Mr. Avon White testified to the same effect, that 
he hoped to be dealt with leniently. 
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This factor does not disqualify tii- r. -• 

i iJ -y t no testimony of 

tho,„ witnesses but nay W eU affect the weight you give - 

theft testimony in adding the guiit or thence of . 

I these defendart^ • _ 

1 Kant to «»int out, as I did, 

li 1 tnink ' duri "’9 the course of the trial rh-i . 

*■' thu t wnen any 

witnesses testified it is proper to bring out evidence from, 

wmch tne gury nay f lnd that the particuiar witness has a 

motive to testi^v faieni 

‘ y ° r to ‘-‘^ggerate his or her 

tes timony. 

Again, the fact tha»- vr- r 

ones has pleaded guilty 

- that Mr. White has Made an admission of g uUt is „ 
eno igh to find defendant Kearney guilty. y ou must 

determine whether they offered believabie testimony, 

credible testimony, that Mr i> 0 , 

• Kearney committed the crimes 

charged - testimony that convinces you of his Mr r 

1 1 ais ' Mr. Kearney's 

guilt beyond a reasonable doubt. 

You are not obliaed 

9 J to accept testimony, even 

though the testimony is not impeached y« 

peac hed. you may decide 

because of the witness' bearina and a 

bearing and demeanor or because of 

the inherent improbability of hi- , 

bty his testimony, or for other 

reasons sufficient to you. that such testimony i 

testimony is not worthy 
of belief. 3 


The Constitution 


criminal matter, as I ha 


and the laws provide that 


in any 


fc old you 

* ' t teciiy now, the 


south. * NDISt , lcrcou 
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defendant is under no obligation to testify or indeed come 
forward with any evidence, because the burden of proving 
a violation Oi. the law is solely and exclusively on the 
prosecution. I therefore charge you that you are not to 
consider in any way the fact that the defendant, Mr. Kearney, 
has chosen not to testify in this case. That is his right 
under the law, and you are not permitted to speculate on 
the reasons why he did not testify. Nor may you draw any 
inference of any kind from his decision not to take th-~* 
stand. His decision is a choice shared by every defendant 
in every criminal case in this country, and may in no way be 
used against him as a substitute for or as a supplement to 
the evidence before you. 

Now coming to the indictment itself, I am going 
to read eacn charge in the indictment separately, and then 
I am going tro tell you what the Government must have proved 
beyond a reasonable doubt before you could find the defendant 
guilty on a particular charge. In other words, I am going 
to tell you about each element of a particular charge which 
the Government, must prove beyond a reasonable doubt. 

Jf you find that the Government has failed to 
prove any one of the elements of the crime charged as I 
enumerate and discuss them for you, then you must acquit the 
defendant on that particular charge. 
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separatelv rim 

Ay - elements of eacn • • . 

j- wnich the Government 

must establish will b» set fnn • 

' ° rth ' enumerated, and I will J 

discuss those which need discussion i 

scuosion m greater detail. So 

you listen very careful i,, 

y carerul ly now to each charae in Vu . 

charge m the indict- 


rcent 


r .je 1 caii the conspiracy charge. Counts 

2 ' 3 ' “ nd W * CaU SUbStantiVe ohar «o«- So I Will start 
with the conspiracy charge. Count 1. 




c j - -.nd jury charges: 


' ro™ on or about the a-, c 

ot ca/ of June, 1973 , up 

to and including the date of thn fir 

- filing of this indictment 

“ “• « -—- 

~... 

defendants, and Twymon Myers (deceased) and » 

V tceasec} and Avon White, 

named herein ->c- __ 

-in as co-conspirators hut not as defendants. 

13 W 1 ul 1 V 1 fnl 1 

• l«.Hy and knowingly did conhine. conspire 

and confn -»_ ■* 

ii-euerate and agree together wi 

y cner , with eacn other and 

wan divers other persons unknown to the grand jury . to 

=o^t offenses against tne United states, to wit. to 

;;° late SUb ‘ UVlSl ° nS (Q) ' lb> W) of sect: in 2113 of 

Title 18 , United States Code. 

” A * Xt WaS ° f 8a “ -nspiracy that the 

defendants unlawfully w? ’f„n 

*' UllV ar '“ k;lov; ingly would take and 
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2 

attempt to take, by force and violence and by intimidation. 

( 

3 

from the person and presence of others, property and money 

4 

belonging to, in the care, custody, control, management 


5 

and Possessi n of banks, the deposits of which were then 


6 

and at all times referred to in this indictment insured by 


7 

the Federal Deposit Insurance Company (hereinafter 'federally 


8 

insured'). 


9 

D. It ..as further a part of said conspiracy that 


10 

the defendants unlawfully, wilfully and knowingly would take 


11 

and carry away and would attempt to take and carry away with 

• 

12 

intent to steal and purloin, sums of money from banks, the 

• 

13 

deposits of which were federally insured. 


14 

” C * Ifc was father a part of said conspiracy 


15 

that the defendants unlawfully, wilfully and knowingly 


16 

would assault and put in jeopardy the lives of persons by 


17 

the use of dangerous weapons and devices, to wit, firearms. 


18 

"in furtherance of said conspiracy and to effect 


19 

the objects thoreof,the following overt acts, among others. 


20 

were committed: 


21 

M. On or about July la, 1973, in the Southern 

( •_ 

22 

Diotriot of Mew Vork, Twymon Myers (deceased), named herein 

*, .r 

• 

23 

as a co-conspirator but not as a defendant, drove an 


21 

automobile containing the defendants Melvin Kearney, Phyllis 


23 

Pollard, JO., boo .Tones, Jr., and Avon White, named herein 
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as a co-conspirator hut not as a defendant, to the vicinity 

of the First National City Bank, 135=3 Bruckner Boulevard, 
Bronx, New York. 

"2. La or about July 13, 1973, in the Southern 
District of New York, the defendants Melvin Kearney, 

; myIlis Pollard, and Joe Lee Jones, and Avon White, named 
herein as a co-co:ispirator but not as a defendant, entered 
the First National City Bank, 1855 Bruckner Boulevard, Bronx, 


New York. 


"3. On or about July 13, 1973, in the Southern 
District of New York, the defendant Melvin Kearney dis- 
cnarged a firearm while on the promises of the First National 
City Bank, 1355 Bruckner Boulevard, Bronx, New York. 

"4. On or about July 18, 1973, in the Southern 
District of New York, Twymon Myers (deceased), named herein 
as a co-conspirator but not as a defendant, drove an auto¬ 
mobile containing the defendants Melvin Kearney, Phyllis 
Pollard, Joe Lee Jones, Jr., and Avon White, named heroin 
as a co-conspirator but not as a defendant, from the 
vicinity of the First National City Bank, 1C55 Bruckner 
Boulevard, Bronx, New York." 

The indictment cites Title 13, United States Code, 


section 371. 


litlo ]3, United State:? Code, section 371, nrovi 


vides 
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in pertinent part as follows: 

"If two or more persons conspire either to commit 
any offense against the United States, or to defraud the 
United States, or any agency thereof in any manner or for 
any purpose, and one or more of such persons does any act 

to effect the object of the conspiracy, each shall be guilty 
of a crime." 

V.hat is a conspiracy? A conspiracy is a collective 
criminal agreement, a partnership in crime. A conspiracy 
presents a greater potential threat to government and society 
than acts committed by a lone wrongdoer. For this reason 
the Cong:ess has made conspiracy to violate a federal 
statute a separate crime. Concerted action for criminal 
purposes often, if not normally, makes possible the attain¬ 
ment of ends more complex than those which an individual 
acting alone could accomplish. 

In order to prove the crime of conspiracy which 
I have just read to you from this indictment, the Government 
must establish to your satisfaction beyond a reasonable 

doubt each of the following essential elements of that 
crime: 

First, the existence of the conspiracy, as alleged 
in the indictment; 

Second, that it was a purpose of tnc conspiracy 
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as alleged in the indictment to violate Title 18, United 
States Code, section 2113(a), (b) and (d); 

Third, that the defendant, Melvin Kearney, 
knowingly and wilfully became a participant or a member of 
the conspiracy; 

is.urth, that at least one of the co-conspirators 
committed at least one of the overt acts set forth in the / 
indictment which I have just read to you, in furtherance 
of the conspiracy and during the course of the conspiracy. 

‘‘ ow , 1 want to discuss each one of those four 
elements in greater detail. 

^ First, the existence of the conspiracy as alleged 
in the indictment. To establish a conspiracy the Government 
is not required to show that two or more persons sat around 
a table and entered into a solemn compact orally or in 
writing stating that they have formed a conspiracy to violate 
the law, sotting forth details of the plan, the means by 
which the unlawful project is to be carried out, or the 
part to be played by each co-conspirator. Indeed, it would 
be extraordinary if there were such a formal agreement or 
specific oral agreement. 

'lour common sense will tell you that when men 

ln faCt Undcrtakc to eutcr int ° a criminal conspiracy, much 
is left to unexpressed understanding. Conspirators do not 
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usually reduce their aoT .„ 501 

--r agreements to wriHn„ 

thom v <r “J or acknowledge 

thorn before a notary P u blic , nor 

their plans. F „ nit „ they publicly broadcas 

its very nature a conspiracy is alnost 
invariably ser-oi- ,• . st 

y ' Ct ln ° rl ^h end in execution. 

Therefore, it is • 

or mo -o n flC1Mt if «"d that two 

m °'° P^ons in any banner m, 

y anner, through any contrivance 

impliedly or tacitly — tha t 

that means silently - C ome to a 

mm °" Untierst hnding to violate the law. 

word- ,, " 053 lan9 “ 9e ' " 1 ~ specific 

° rds are not required - Q 

• »o indicate ntcont 

a conspiracy, nor is it °~ a - tacnil » e nt to 

co . “ r<!qUlred t0 fi “ d that aii the co- 

conspirators aiieged in the indigent loi . 

„ . . i-tment joineu in the 

conspiracy in order to fi„ d th , t a 

that a conspiracy existed v 
need oniy find that one aiieged co-conspirator, or the 

defendant and one other on- 

-her, entered into an unlawful 

in order to f ind that an agreement 

that a conspiracy existed. 

Ih det °rmining whether there has he 

agreement, you may judge ac ts and - ^ ^ ml ™ £Ul 

conduct of the alleged 

crimingi Y a PParent 

^^iininal purnose , r> 

1 The old adage "AcH^ne 

J /vc Lions sDeal* i i 

*°rds" is applicable ho-e 

available of ' * U *° ° nly 

conspiracy is that of disconnected acts 
Which,however,when tahen together in 

ether how ■ connection with each 

JlOW -1 conspire -V fra 

y 10 J Particular result as 
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satisfactorily and conclusively as more direct proof. 

I-roof concerning the accomplishment of the 
object of a conspiracy, if you find that it was accomplished, 
may ba the most persuasive evidence of the existence of the 
conspiracy itself. In other words, success of the venture, 

| if you believe it was successful, may be the best proof 
that a conspiracy existed. 

m determining whether the conspiracy charged 

actually existed, you may consider the evidence of the 

acts and the conduct of the alleged conspirators as a 

whole, and the reasonable inferences to be drawn from such 
evidence. 

If upon such consideration of the evidence you 
find beyond a reasonable doubt that the minds of at least 
two of the alleged co-conspirators met in an understanding 
way and that they agreed, as I have explained a conspiratoria 
agreement to you, to wort together in furtherance of the 
unlawful scheme, then proof of the existence of the 
conspiracy, hut only of its existence, is complete. 

b-hi’e the indictment charges that the conspiracy 

began on or about Jun r> 1 1077 _ > 

' 197J ' and continued up to on or 

about November 15, 1973, it is not essential that the 
covernment prove that the conspiracy started and ended on 

..p.-eiUr dates. it is sufficient if you find 
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that a conspiracy was forced and existed for some 

substantial tice within the period sot forth in the indiet- 

-ont. and that at least one of the overt acts as allied i„' 

the indictment VOS coated in furtherance of the conspiracy 
curing that period. 

An ° Vert aCt WUich did occur need not 

- °- cur ”“ on ' J Sieciiic date set forth in the indictment. 
Vou need only, f ind that it occurred no earlier than June 1 , 
373, and no later than November 15 , 1973 

HOW# 33 to 0)0 s econd element — that i- 

ia, tnat you 

lnd that ^ WJS a PUrp ° Se of the conspiracy to violate 
tcs Code, section 2113(a), (b) and (d) — 
the indictment charges tnat this was an object of the 

conspiracy, that is, to vioiate these particular provisions 

^ tHe r ° bbery StatUt - *» -dor for you to find that 

there was a conspiracy here, you must find that this was an 

object of the conspiracy or the purpose of it. 

Now „ e come to the thlrd eloment o£ the consp . rac;yi 

and that is that this defendant knowingly and wiif u i ly 
became a Participant of or a member of the conspiracy. If 

you conciude that a conspiracy as charged did exist and 

tnat its purpose was to violate 1 

- late the banK robbery statute 

sections which I referred to-ma t 

cd to and during the course of this 

charge I will rev.d those ''a-ir-.- ^ . . 

• * a. iOi.j sections—you must next 
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determine whether the defendant on Tial here was a member 

° f tne conspir ^cy, that is, whether he participated in the 
conspiracy with knowledge of its unlawful purposes and in 
furtherance of its unlawful objectives. 

A defendant's participation in a conspiracy, like 
its existence, can be inferred from such facts and circum¬ 
stances in evidence a; logically sustain that inference. I 
want to caution you, however, that more association of one 
defendant with ar. alleged conspirator or conspirators does 
not establish his participation in tile conspiracy if you 
find that one did exist. So,too, mere knowledge by a 
defendant of the conspiracy or of any illegal act on the 
part of an alleged co-conspirator is not sufficient evidence 
to establish his membership in the conspiracy. That is 
because you must find, as I have said, actual, knowing a.nd 

wilful participation by this defendant in the agreement to 
violate the law. 

An act is done knowingly if it is done voluntarily 
and purposefully and not because of mistake, accident, mere 
negligence, or soma other innocent reason. An act is done 
wilfully if it is done knowingly, deliberately, and with an 
evil motive or purpose. In determining whether a defendant 
has acted wilfully, it is not necessary for the Government 
to establish that dofe.-.dr.nt knew -hat be was breaking any 
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particular law or any particular rule. It must, however, 

prove that defendant had an evil motive or bad purpose in 
mind. 

Simply stated, and by using the partnership 
analogy, by becoming a partner, one who joins a conspiracy 
assumes all the liabilities of the partnership. 

Once you are satisfied beyond a reasonable doubt 
that a conspiracy as alleged existed and that defendant 

was a member of it, any acts and declarations of any person 

Wh ° ^ £in<J WaS alS ° a —>« the conspiracy made during 

its pendency and in furtherance of its objectives are con¬ 
sidered, as 1 said a moment ago, the acts and declarations 
of all other members, even though the particular defendant 
was net present at the time or did not know that such 
statements were made or such acts were done by others in 
furtherance'of the conspiracy, because, as I have said, you 
may apply the partr.ai.hip analogy, that is, that one who 
becomes a partner assumes all of the liabilities of the 

partnership or assumes responsibility for all the acts 

done by the partnership — i n thi .. ... 

t' n uiiu l<.wg all the acts done 

in furtherance of the enn'-nirm. 

conspiracy or anything said in 

furtherance of the conspiracy. 

’ !0 " "° CO “ to th ° and final element which 

you must find —— the fou-th •- i 

ie lou..tn clement being chat at least one 
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of the co-conspirators committed at least one of the overt 
acts. The fourth element is because the offense of 
conspiracy is complete only when the unlawful agreement is 
made and any single overt act to effect the object of the 
conspiracy is thereof committed by at least one of the 
co-conspirators. 

An overt act is any step, action or conduct 
which is taken to achieve, accomplish, or further the 
objects of the conspiracy. The purpose of requiring proof 
of an overt act is that while parties might conspire and 
agree to do an unlawful thing, they may change their minds 
or even abandon the project and do nothing to carry it 
into effect, in which event ie would not be an offense. 
Therefore, proof of an overt act in furtherance of the 
conspiracy is required. 

The prosecution is not required to set forth in 
the indictment each and every act on which it relies to 
establish the conspiracy or the defendant's participation 
therein, nor is it required to prove each overt act which 
may have occurred during and in furtherance of the 
conspiracy. but, as I have said, it is required to prove 
that at least one overt act as charged in the indictment did 
take place here in the Southern District of New York, which 
includes the Bronx. 
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Yhc overt act need not be criminal in and of 
itself, but it must be an act which tends toward the 
accomplishment of the plan or scheme charged in the 
conspiracy count and must be knowingly done in furtherance 
of some object of the conspiracy. 

You will recall that during ny discussion of this 
conspiracy count I told you that a conspirator, one who is 
found to be a member of the conspiracy, is liable for the 
acts and statements of his co-consoirators, provided that 
they were said or done within the scope of the unlawful 
agreement^as the defendant saw it during the pendency of the 
conspiracy and in furtherance of its objectives. 

Accordingly, with respect to Counts 2, 3, and 4, 
which charge bank robbery, bank larceny, and armed bank 
robbery, I instruct you that if you find beyond a reasonable 
doubt, first, that Avon V.'hite, Phyllis Pollard, Joe Lee 
Jones, and Twymon Myers were members of a conspiracy and 
committed the acts charged in Counts 2, 3, and 4 of this 
indictment, and, second, that defendant Melvin Kearney was 
a member of the conspiracy, and, third, that the crimes 
charged m Counts 2, 3, and 4 were committed in furtherance 
of the conspiracy or its objective, then you may find that 

the defendant Melvin Kearney is guilty of Counts 2, 3, and 
4. 
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In other word:;, if you find that the Government 
has established each and every essential element of those 
substantive crimes which I am about to get to, and that they 
were part of a conspiracy as alleged in the indictment, 
you may find Mr. Kearney guilty of each one of those crimes 
you find that, as I have said, he was a member of the 

conspiracy and that those crimes were committed in furtheranc 
of the conspiracy. 

Now we come to those substantive counts, as we 
call them. I have finished discussion of the conspiracy 
count. Count 2 of the indictment charges Mr. Kearney with 
bank robbery. Although there was only one bank robbery 
involved here, the indictment may charge the four separate 
crimes set forth in this indictment with resDect to that one 
bank robbery, because each of these are separate crimes. 

And I told you that conspiracy is a separate crime in and 
of itself. ::>>w that I have finished that, I will move to 
Count 2, wki. 'h reads as follows: 

"That on or about the 18th day of July, 1973, in 
the Southern District of New York, Melvin Kearney, Phyllis 
Pollard, and Joe Lee Jones, Jr., the defendants, and Twymon 
Myers (deceasea) and Avon White, not named herein as 
defendants, unlawfully, wilfully, and knowingly did, by 
force and violence and by intimidation, take frem the person 
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nnd preserve cf another property and money in the approxi¬ 
mate amount of $5,000 belonging to and in the care, 
custody, control, management and possession of First 
National City Bank, 1855 Bruckner Boulevard, Bronx, New 
York, a bank, the deposits of which were then insured by 
~ ne ^^deral. beposit Insurance Corporation." 

With respect to this charge, the indictment cites 
Title 13 United States Code, section 2113(a). That statute 
reads in pertinent part as follows: 

Whoever, by force and violence, or by intimida¬ 
tion, takes or attempts to take, from the person or presence 
of another any property or money or any other thing of value 
belonging to, or m the care, custody, control, manage¬ 
ment, or possession of, any bank, is guilty of a crime." 

In order to find the defendant guilty of this 
charge, yo* must find the following seven elements have 
been established beyond a reasonable doubt: 

iirst, that there was a conspiracy as charged in 


Count 1; 


vJ^.wOnu, that defendant was a member of the 


conspiracy; 


•bird, that on or aoout July 13, 1 973, the First 
National City Bank, 1355 Bruckner Boulevard, Bronx, New 
York, was t Lank the deposits of which were insured by the 
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l-eder*! Deposit Insurance Corporation; 

fourth, that on or about Ju ly 1 8 , 1973# one Qr 

more members of the conspiracy in f „ rM 

‘ ln furtnerance of the 

conspiracy, took money from the hint • • • 

7 rom the aank which belonged to or 

was in the care, custody, control 

on.rol, management or possession 

r\ £ 4- U i . 


of that bank; 


11 


lii-th, that the money was <= 

y Waj ta ^ en fr om the person 

or presence of one or core persons other than the defendants; 
‘•'ixth^ tlicit ci rnomhp>- *.• 

member of the conspiracy accomplished 

taking by force 

/ torce and violence or by intimidation; 

Seventh, that a member nf *u 

° r of the conspiracy knowingly 

and Wilfully did the act or acts charged. 

Iher ° *” 3 C ° UPle ° f ^-ents that I think 

need further explanation. As to the sixth el 

sixth element, which 

tha t the takina n c *•_ 

5 °‘ th ° m ° ney “““ liave been accomplished 

by force and violence or by Intimidation t 

' * •* ‘Ttion, a few words of 

explanation may be useful wi 

useful. With respect to this sixth 

element, the Government ic 

nment as not required to show that force 

and violence were actually used auain-t 

y useu against anyone if it proves 

beyond a reasonable douiif hfni 

° UUt that thG tak ing was the result of 

intimidation — that is, the result of nla-i 

U ° f placln S another person 

or persons in fear. Intimidation may be established by 

proof of circumstances t-Vnt- 

that are nor “‘ly a nd reasonably 
calculated to arouse fear in m k > or .,. 

J,c oraXnar y run of human 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


17 


18 

19 

20 
21 
22 
23 


‘24 


25 


j beings. 

So if it happened that some extraordinarily timid 
person was put in fear by some sort of words or action which 
would not normally frighten anyone, this would not be the 
kind of an intimidation with which the statute is concerned. 

0n tne other aand, if the proof shows conduct by 
a defendant which would normally be expected to generate 
fear, then it is not necessary that those affected should 
actually have experienced some terror or panic or hysteria. 
Tne question, in short, in this respect is an objective one: 
It is whether the Government has sustained its burden of 
showing conduct of the accused which v/as of such nature as 

to be a sensible and reasonable basis for the creation of 
fear. 

As to the seventh element, I believe I have already 
referred to.and-defined for you what is meant by knowingly 
and wilfully. I will not repeat those definitions again, 
i But/ with res Pcct to each one of these charges, before 
the defendant can be found guilty you must find that he 
acted unlawfully, wilfully and knowingly. 

how we come to the third count of the indictment, 
and that charges bank larceny as distinguished from bank 

| 

robbery. That counts reads as follows: 

j 

"on or aoout the 18th day of July, 1973, in the 
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Southern District of iiew York, Melvin Kearney, Phyllis 
Pollard and Joe Lee Jones, Jr., the defendants, and Twynon 
Myers (deceased) and Avon White, not named herein as 
defendants, unlawfully, wilfully and knowinqly, and with 
intent to steal and purloin,did take ar.d carry away 
prope^y an., money in tne approximate amount of $3,000 
belonging to and in the care, custody, control, management 
and possession of First National City Dank, 1855 Bruckner 
Boulevard, Bronx, New York, a bank the deposits of which 
were then insured by tne Federal Deposit Insurance Company." 

With respect to this count the indictment cites 
Title 13, United States Code, section 2113(b). That statute 
provides in pertinent part as follows: 

"Whoever takes and carries away, with intent to 
steal or purloin, any property or money or any other thing 
of value exceeding $100 belonging to or in tne care, 

custody, control, management or possession of any bank_“ 

is guilty of a crime. 

In order to find the defendant guilty on Count 3, 
you must find the Government has established each of the 
following elements beyond a reasonable doubt: 

Iirst, tiie existence of a conspiracy as charged 
in Count 1; 


Second, that defendant Kearney was a member of the 
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conspiracy; 


Third, that on or about July 18, 1973, 


First National City Bank at 1855 Bruckner Boulevard, Bronx, 


New York, was a bank the deposits of which were insured by 


the Federal Deposit Insurance Corporation; 


Fourth, that a member of the conspiracy, in 


furtherance of the conspiracy, took and carried away 


approximately $5,000 which belonged to or was in the care. 


custody, control, management or possession of that bank; 


lifth, that such taking and carrying away wai. 


with an intent to steal and purloin; and 


Sixth, that the members of the conspiracy acted 


unlawfully, wilfully and knowingly 


As for the fifth element, that the taking a \d 


carrying away was with an intent to steal and purloin, I 


want to say .a word. The word "steal" has a broad meaning. 


It simply means an unlawful taking of property with the 


intent to deprive the owner of his property. "Purloin" i« 


merely another word for steal. 


Now we come to the fourth and final count of the 


indictment, which is the armed bank robbery count, and that 


count roads as follows 


On or about the 18th day of July, 1973, in the 


Southern District of York.k.rin Kearney. Phyllis Pollard 
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and Job Lea Jones, Jr., the defendants, and Twynon Myers 
(deceased, and Avon White, not named herein as defendants, 
in committing and attempting to commit the offenses alleged 
in the second and third counts of this indictment, ail 
allegations of which are incorporated herein by reference, 
unlawfully, wilfully and knowingly did assault and put in 
jeopardy the lives of persons by the use of dangerous 
weapons and devices, to wit, firearms.” 

In this connection the indictment cites Title 18, 
section 2113,d,. That section reads as follows. Well, ! 
will give you the pertinent parts of that particular 
section. That section makes it a crime if i„ the course 
of the commission of a bank robbery or a bank larceny the 
Persons accused assaults any perse, or puts in jeopardy the 
life of any person by the use of a dangerous weapon or 


device. 


order to find the defendant guilty of Count 4 , 
you must find that the defendant is guilty of Counts 2 or 
3 or both. because, as I have said, this has to do with the 
assault or putting in jeopardy during the course of a bank 
robbery or a bank larceny. In addition, you must find 
beyond a reasonable doubt that the defendant in the course 
of committing that crime, bank robbery or bank larceny or 

cithci. asKeUilteu one or reorc persona or by the use of 
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ji 3 danfjerOUS v,ea ‘°° n weapons, that is, firearms, put in 
j jeopardy the live:5 of one or more persons. 

I have indicated, this count requires a 
finding either that there was an assault or that the life 
| Of a person or the lives of more than one person were put 

ij m jeopardy by the use of a dangerous weapon. 

j Tt 4 ' s ! ° fc essential to fini both an assault and 

an endangering of lives by the use of a dangerous weapon. 

In considering this particular count, you have to 
,:eap in alnd and to remember the .legal definition 

! ° £ the WOrd That word is defined to refer to an 

unlawful attco.pt or threat to apply force and violence, to 
inflict bodily harm, when the attempt or threat is coupled 
With an apparent present ability to carry it out, such as 
to arouse fear in the intended threatened victim that he 
would be subject to immediate physical injury. 

An' assault, as it is defined in law, may be 
committed without actually touching or striking or doing 
bodily harm to the person in question. For example, the 
flourishing or pointing of a nun or pistol at another person 
for the purpose of putting that other person in fear is 
3u_iicient to constitute an assault. 

As I have said, even if you find no assault, this 
charge may nevertheless he established it you find that tho 
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■ore perrons was put in jeopardy by the use 
or a dangerous weapon in this case. To justify such a 

this case, you must be convinced beyond a reason¬ 
able doubt that one of the alleged robbers carried one or 
1 l0re f Rearms, which was drawn and loaded. 

As I said a moment ago, with respect to each one 

° f th<i3e yOU the derendant acted 

unlawfully, wilfully and bnowingiy. Obviously, 

means contrary to taw. A„ai„, if an act is done kno „ ingly , 

c “ 13 d ° ne VOlUntarily purposefully and not because 

Of mis take, accident, mere net, licence or other innocent 

-eason. An act is done wilfullv if i t d . 

- 1C is cone Knowingly, 

deliberately, intentionally, and with 

y ' dna Wit « ‘in evil motive or 


purpose. 


In determining whether a person has acted wilfully, 
ft is not necessary for the Government to establish that ' 
that person brew that he was breaking any particular law or 
y particular ru.o. Out the Government must show bad 
purpose or motive on the part of the defendant. 

Alain, with respect to each count, if you find 

the Co'/orm'i'n t- }-»•»«* *:_• •» , 

1,J - tallej to establish any one of the 

essential g^ ononh^ f +,k • 

orient, of the crimes charged, as I have just 

enumerated Ihem for you and discussed them for you in 
d ° UU ' b ° y " nJ “ 0-^. you must aeguit the 
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defendant of 
considering. 


tiiaL particular count which vou were 


then 


If, on the other hand, you find that the Government 
lias established each and every one of the essential 
elements beyond a reasonable doubt as to that particular 
cnarge, then you may find the defendant guilty of that charge 
The jury is not to consider or in any way to 
speculate about the punishment which a defendant may 
receive if he is found guilty. The function of a jury is 
to determine the guilt or innocence of a defendant on the 
basis of the evidence and the Court's instructions as to 
the law. it is then for the Court alone to determine what 
the punishment will be or what, the sentence will be, if 
there is a conviction. 


The most important part of this case, ladies and 
gentlemen, is the part which you' now as jurors are about to 
play, because it is for you and you alone to determine 
whether this defendant is guilty or not guilty with respect 
to each charge made against him in this indictment. 

I know you will try the issues that have been 
presented to you according to the oath which you have taken 
as jur rr.. In that oath you promised that you would well 
and truly try the issues joined and a true verdict render. 

I suggest to you that if you follow that oath and 
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try tae lssues without combining your thinking with any 
emotions, you will arrive at a just verdict. 

It must be clear to you that once you get into 
an emotional state and let fear or prejudice or bias or 
sympathy interfere with your thinking, then you will not 
c-^^ive ac a true and just verdict. 

As you deliberate, ladies and gentlem n, please 

be careful to listen to the opinions of your fellow jurors 

and to ask for an opportunity to express your own views. 

That is because no one juror holds the center stage in the 

jury room and no one juror may control or monopolize the 

deliberations. If, after listening to your follow jurors 

and after stating your own view, you became convinced that 

your view i. wrong, do not hesitate because of stubbornness 

or pride of opinion to change your view. On the other hand, 

do not surrender your honest conviction solely because of 

the opinion of your fellow jurors or because you are out- 
numbered. 

Alain, with respect to each count, your verdict 

nust be unanimous and your verdict must be either guilty or 
not guilty. 

Wnen you go to the jury room to deliberate, you 
may send for any exhibits you want to see or have any 
testimony r..Md back. 
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You are instructed that you are not to reveal 
the standing of the jurors, that is, the split of the vote 
at any time to any one for any reason, including the Court. 

Will counsel please approach the bench. 

(In the robing room) 

VUE COURT: Mr. Berman, cio you have any exceptions 
to the charge? 

MR. BERMAN: Do you v/ant those first or my remarks 
on Mr. Ilemley's summation? 

TiiE COURT: No. I v/ill take the exceptions. We 
will take Mr. Ilemley's summation after the jury has gone 
out. Do you want to make a motion for a mistrial? 

MR. BERMAN: Yes, I do. 


'illL COURT: We will take that after the jury goes 

out. 

MR. BERMAN: Very well. I have just four 
specific matters and tv,o general matters. 

In the charge that you gave on impeachment 
because of conviction for a prior felony, you had indicated 
before summations that you were going to give my Request 
No. G, but you only gave the first third of it and you left 
out tiie part charging them that Avon and Joe Lee have been 
convicted of felonies, and that is a legal matter which has 
to be told to the jury: that what those men have been 
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How many of you have ever been charged wi 


tn a 


crime? Juror No. 5. 

A (PJ 5) Yes. 


No. 5. What crime were 

Drugs. 


you charged with? 


When was that? 
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• 

o . 

A. 


A 

1970 . 



1 

0 

SJ 


Q 

1970? 


i 

9 

4 


A 

Yes. 

A 


5 


Q 

And did you go to trial in that case? 

V 

i * 

i 

6 


A - 

No. I pleaded guilty. 

* 

i 

> 

t 

A 

i 

< 

» 

i 

7 


Q 

I see. What drug was .involved? 

j 

« 

( 

8 


A 

Possession of marijuana. 


• 

i 

i 

i 

9 


0 

Possession of marijuana. You say that was 1970? 

t 

1 

\ 

■ 

10 


A 

Yes. 

i 

i 

i 

11 


Q 

Was that a felony? 

t 

1 

\ 

( 

} 

4 

12 


A 

Well, I do have another case in California, which 


i 

i 

• 

t 

1 

13 

is 

a felony. This was a misdemeanor. 


I 

1 

i 

I 

14 


Q 

You have a felony conviction in California? 


1 

i 

15 


A 

Yes. 


» 

j 

1 

16 


Q 

1 think you are disqualified by that reason. 

4 

I 

t 

i 

1 

17 



MR. "BERMAN: Your Honor, may we have a side bar 


j 

i 

18 

first? 


J 

ft 

i 

4 

i 

i 

| 

t 

19 



THE COURT: Yes. 

i 

1 

20 



(At the side bar) 

I 

1 

i 1 

21 



MR. BERMAN: Before the Court rules on disqualify- 

! i 

* \ 

* | 

* 

i 

22 

| ing 

him 

, perhaps if we can ask him another question or two 

I 

23 

| 

about what the nature of the crime is. It may well be that 

i 

i 4 

! 

24 

I h . 

thin 

%s it is a fe ! o - y but it is not a felony. Art! hi" 


» 

25 

opinion 

doesn't make much of a difference as to whether it 

i 

4 

* 
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v;as a felonv or n<-.<■ **. -i .. . 

.. U: ‘^ t we ° u ^ t to have nim describe { 

in somewhat more detail what it was. 

MR. HEMLEY: In the absence of any court record, I 
think we are bound by his representation as to what it was. 
Mven short of a felony, a .an with two convictions on his 
record can hardly be impartial in judging another .an guilty 

“ innocent. He oust necessarily have drawn some conclusions 
about law enforcement and criminal procedures. 

the COURT: Yes. You see, the prospective juror 
himself made the distinction before I could even ask him 
«e knew the difference between a felony and a misdemeanor 
on his own. so it seems to me clear that he was convicted 
of a felony in California,, and he is disqualified by 
statute. So there cannot be any waiving of that. If he 
has been convicted of a felony, he is disquaiified as a matte: 

— e- ■» 


of law. 


MR. HEMLEY: And 1 think, your Honor, rather than 


wait until we find out for sure — 

THE COURT: He may say something prejudicial. 


quickly. 


KR * HEMLEY! Wh * ^ -istrial? Dispose of it 

MH. BERMAN: I want two quick things to say for the 


record. One is that we should just ask him vhnt crime it 
v/f'3, because he may be mistaken. 


0-3 
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..... THL COURT: He said he has a felony in California. 

•l 

I.R. HERMAN: In any event, mv position is that 
| th ° Statute th at would automatically exclude anyone with a 
|! fclony conviction is unconstitutional, in that it deprives 
Hr. Kearney of a right to trial by a jury of his peers, and- 
tr.ere is nothing in and of the mere fact of a felony convic¬ 
tion that makes one not capable to serre on a jury. A 
felony conviction may well be some ridiculous marijuana con¬ 
viction in California back in the late sixties, which was 
tnen a felony, for possession of over a- eighth of an ounce 
or something like that. And unless we know what the facts 
are, at least the basic fact as to what the crime was, to 
merely say that because he thinks he was convicted of a 
feiony he is disqualified for cause deprives Mr. Kearney of 
his rignt to trial by the first twelve jurors v/ho come into 
that box, unless disqualified for cause or challenged 
peremptorily. 

THE COURT: I can ask him if he has been pardoned. 

I think the statute provides that if he ias been pardoned 
or he has had his civil rights restored le can then serve. 

I v/ill just ask him that additional question. 

MR. HEMLEY: I have no objection. 

(In open court) 

BY THE COURT: 

O-y 
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Juror Wo. 5. I believe you said you were 

3 

j convicted of a felony in California? 

4 

A 

Yes. 

5 

Q 

What did that involve? 

6 

A 

Sales of drugs. 

7 

Q 

1<nat kind of drug was involved? 

8 

A 

Heroin. 

9 

10 

A 

MR * HEMLLY : What was the answer? 

Heroin. 

11 

0 

Heroin. Have you been pardoned for that crime? 

12 

A 


Wo; I was sentenced. 

13 

Q 

I see. 

14 




A 

To a YA, they called it up ther. , Youthful 

15 

Offender. 

I was a minor. 

16 




Q 

How old were you at the time? 

17 

. A 

18, going on 19. 

18 

Q 

And your conviction was not wiped out as a Youthful 

19 

Offender? 


20 

A 

Kell, i never checked into it. It's been some like 

21 

.fifteen. 

fourteen years. 

22 

Q 

How much time did you spend in prison? 

23 

A 

Sixteen months. 

21 |i 

1 

U 

Was that a state court in California? 

25 

A 

Yes. 
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MR. HERMAN: Your Honor, I would like to be hoard 

again. 

THE COURT: All right. 

(At the side bar) ! 

I 

MR. BERMAN: On reasoning based on experience and' 
analogy here, in drug cases in state courts there are 
gradations bv weight, gradations which aren’t prominent in 
the federal drug laws, and he nay well mean that he was 
convicted of a felony weight, but if it was as a YA in 
California, assuming that is analogous to a YO in New York ' 
State courts. Youthful Offender adjudication, in New York 
in the state courts that is not a conviction of a crime. 

It is an adjudication as a Youthful Offender, based on an 
underlying act which if committed by an adult would be a 


crime, 


17 1 for one do not believe that the statute that 

18 will exclude felony convicted jurors fro n sitting on a jury 

19 would also exclude one who is convicted as a youth, which 

20 again is adjudicated a Youthful Offender and which nay not 

21 be an adjudication of a crime. In New York State it is not 

22 considered a criminal conviction. 

23 THE COURT: What year did he say this was? 

2-S MR. bERM.-\N: Fourteen years uoo 

25 Vlm C0URT: You know, fourteen years ego, under 
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j the f ° deral laK ' a bonder couri not be treated, 

as I recall, as a Youthful Offender, for a charge of this 
character. Am I recalling that correctly? 

MR. HHMLEY: Your honor, I would just say this: 

It seems to me we are on very thin ground here and engaging 
in speculation as to what the California law was fourteen 
years ago. The nan served sixteen months in prison. By 
federal standards that would necessarily involve a felony 
charge. For us to risk a mistrial and later find out that 

the Youthful Offender treatment was a fel any see ms to me to 
be very uncautious. 

MR. BERMAN: I can solve that problem. 

«R. HEMLEY: i„ addition, a man who has had, as 

I Previously stated at the side bar, the rind of encounters 

that this gentleman has had with the law cannot have an 

open slate with respect to the administra cion of criminal 

justice. He has had two drug encounters vith the law. x 

think he should be disqualified for cause. 

MR. 3ERMAN: Your Honor T foul • 

nunor, i wouli waive any 

objection if it should turn out that under the California 
law fourteen years ago that was a felony. „e ere making no 
Claim later of a mistrial or an error, i will waive any 

Objection to that. I am argurn, that the fact that he did 

sixteen months was in • 

~ m -a -nswituticn for ' suthfni n-=-„ • 

wuunui Cii.enc.er 3 
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a reformatory sentence, 13 r.ot: • or-- th-..- 

year necessarily being a felony . That is 


regarded as a punitive sentence. It is regarded as a 
special youth sentence and can't be analogized automatically 


to a felony sentence. 


MR. HEMLEY: He also said that he was convicted 
of a felony. 

THE COURT: Yes. I think it is quite possible that 
in California, even a youth charged with selling heroin was 
guilty of a felony. I think that was tma in the federal 
system. He could not be treated as a Youthful Offender. 

And it was not until the amendment to the drug laws in 1970 
or thereabouts, I think, that the Youthful Offenders were 
entitled to that treatment at time of semer.ee for the sale 


of heroin. So it is quite possible that hi is telling us 
correctly that it v/as a felony. 

I think what you are overlooking, Mr. Berman, is 
the Government is entitled to a fair trial too. You are 
saying that the defendant is entitled to a fair trial. 

But the Government is too. And to have somebody on there 
who has been twice convicted v/ould be unfair to the Govern¬ 
ment, especially when one was a felony. 

MR. BERMAN: He said it was a Yiuthf ' adjudica¬ 


tion , 


D-s 
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i;i “ COURT: h*e will be excused. 

(In open court) 

THS C0URT: J ^°r No. 5 is excused. 

the CLERK: Mr. Ramirez excused by the'Court 
Please return to Room 109. 















Pursuant to 7»4«nl 3t»Uo of Criaiaal Pxeoodura 33 

• n4 34, 13 0. 3. C. f 3300, the On* »tm$u clauoe «; the 

rifth tMtert ud tb. mthOTltjr o* ln4r t. 

373 O. S. 83 (1343), tof wlit t la 73 Sx. 1039 oeroa for 

•rroot of J ad p a a n t, for dlooloool of the iadletmt, ox. ia 

tho altUMtln, for a mm trial 00 the pvooado that tho 

Ooxoraooat fallod to dlacleoe exculpatory aad income latent 

atatoeonta by ita chief witaoee, Area Mbit*. Xa particular 

It ia claimed that tho rop oi t of tho Xeptoober 17, 1373 M 

io to nr low Of Aroo whit* (ot oral arjuooot referred to 00 tbo 

-Mar^orot •tataoenf) ebould here booa turned over to tho 

1 / 

dofonoo boforo tbo croae-exaelaatloo of *hlte. Tbo Sown- 
ooat agrees that tbo roport woo *3300 motor 1 * 1 * a ad ah 00 14 
haoo boon to rood error pursuant to tbio court's pretrial or dor 
of March 23, 1974 grouting tbo defet^aat'a eariooa diaeoeery 
ootiona of March 13, 1974. Tbo Ooooxaaoat ooatoado, hcnroTor. 
that tho failure to turn oror tbo *Morfarot ototoooat* mi 
inadvertent, and accordingly o p pooo a tha rollof eooght by 
dofo*doat ob thoao peat-trial notions. rot tbo raaoooa which 
follow, tho court agrees with tbo Ooreraaoat and denies dm- 
fsndaat's notion. 
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Citing a number of oljcuMtauaM, defendant rtaintaln* 
that to* GovtnMtni'i lailura to torn oiNtr tj** "Ilaryaret 


atatameat" via deliberate, cad 


ttx^a* the court to 


adopt the soMwiut iiliwfl toot opplicabie to ouc)i deliber¬ 


ate actioo. The toot lo that a 


trial io varcintol 12 


tho undiacloeed eridesee thna deliberately withheld lo 


ly tamahla to tJM hefomdaat. 


La 


405 U. 5. 150. 133—154 (1973). hltaraetIrely. tho defomw* 


would bo satisfied 


to charootorloo the fa 11- 


uro aa inexcusable and yraat tho r 


roliof. under 


this thoory. 12 it lo 


that tho eridenee woo oi such a 


to* *» 


high value that It could not hare escaped tho pr 


attention. roliof would bo worraatod without requiring a 
shewing that tho suppression woo latentLomel. Pul tad %\i 


v» Kahn. 472 F.2d 21 2. 287 (2d Cl*.), curt , denied. 411 U. *. 
932 (1973). 

Do fondant 'o claim that tho "Mar garot statement" vaa 
Intentionally omitted from tbo *3500 materiel” properly tar mod 
error la defeated L, cho fact that tho Gorerament did turn orer 


nuaaroua tutor lala lac lading roper ta of othor atatamunta aada 
by Aron Whit# to tho FSZ which ware for aoro oxaalpotory aad 
nora useful tor puxpooos of i mp eachment than tho "Margaret 


statement* at lasue la this motion. In particular, tho 





Oorern^nt tamed over teaibit "3313* . ** ?»j report Of an 
interview with Art hi Whit* on Smyrna** 2 *. 1973. Xa "3513" 
t * Mt * i*2t cut th* defendant'* zum ia hia Hat of the par¬ 
ticipant* of the bank robber7 with which the d*f«nd*at vu 
ch«x 9 *d in th* in«t**t ladio twnt . Th* walpator/ vain* 

02 3 313 coaid hardly h* aarpaaeed by way other (Inmiaait 

It 9 o«* to all or in** charged la th* iediotmeat . both 
inchoat* and oonpl*t*. Dmfmm ceaneel akillfaiij exploited 
thi* oamiaaio* at trial. <Tr. 37t-77. aad 437-34.) 

further, th* "Margaret atataoaat" wna not of euofc 
a high rain* that it conld not Have tha proaacutor’r 

attention. In that *tat«o*at co-d*f*ada*t Pby111* Pollard 
w** not aa ** d ■» » participant. Instead, Aron Whit* had 
told FSI agent* that soaaoa* w ad "Margaret" had boon th* 
faaal* participant. Boom, th* Mat stateanat do** _ r 


£*i*ndaat Kearo#y aa a participant. In tba vie* ©f th* 
proa*cotor, it vaa narely another recitation of th* ex in** 
which th* f»I "had bno lav*at ig*ting. Th* mow intonation 
waa arallahl* in other report*. Oictoa la a recent raa* 
decided in tb* Second Circait suggest* that the faliar* to 
turn ov*r Phi reports each aa the on* at ia*a* is oonpatihl* 
with the roneluaion, which th* court aahea her*, that aach 


failure waa inadvertent. 
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_ _ U-* Clr.» daciled October 10 , 1974) (Socket: !3o. ! 

73-23*) (Slip Op. at 3449). 

Viewing the failure to tors over the "Margaret state- 
wnt ' inadvertent, and applying the appropriate test se 
cot lined ia ■- ulted ltat»4 v, ^ba, gears , the court concludes 
that retrial ia not ear ranted. The court agrees with defeats 
counsel that the "Margaret statement" is relevant to the 
conspiracy count of which defendant vat convicted, however, 
its persuasive value — even developed hy u rilled couneel — 
la not ouch that It would have induced a reasonable doubt so | 
aa to avoid conviction. As the court sees it, tbs "Margaret 
statement” ia naraly cumulative, and accordingly daalaa ra- 
llef baaed on tha Government's failure to diaoloae the state- 
oant. 

Defendant also seeks relief on the ground that the 

e 

Government failed to reveal the full extent of tha deal 
reached with Avon White, in violation of the court's order of 
March 25, 1974. Insofar aa the nature of the deal wee brought! 
out on eroea-exaeiaatlon, and fully exploited for the benefit 
of the defendant at trial, the court denies the reliaf sought. 

finally, aa a niscellannous natter, the remaining 
post-trial notions proferred in 73 Cr. 1039. and 74 Cr. 242 

- 3 - 
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ore denied without opinio* aa aeritleea. 
Dated: dew York, New York 


November 11, 1974 
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That portion of tha *y.srgarst 

aU t— > «t * on which dafandant ralias 
raada as fallowsi 

•oa July 13, 1973, sworn w e t a , 
iusltxji xauussT, tvjrob xmi, 
tha girl aansd iitAiUff and • 

®*la by ths d«m of JCl, parti- 
P»*a4 la tha araad rahhary of 
tha First Satlaasl City Saak, 

1333 Jnoum 3su.isvs.rd, Jraox, 

Saw York. w a r? l advised that 
ItfXW, [and] tha girl known aa 
.MAkOAAJPT atola tha car used la 
thia robbery fros Cues*a Collaga,- 

Dafondant's position is that this 
stataaant is exculpatory as to tba 
dsfsndant Usarnay siaca ha is charged 
in tha indiotaaat, latar alia, aa 
having oosspirsd with Phylisa Pollard, 
as opposad to having conapirad with a 
parson naaad Margaret. It ia also 
clalated that tha atatswant would hava 
baaa nsafnl in tha lapaachaaat of tbs 
Government * a witaaaa, Avon Whits, siaca 
it is inooMSistant with othsr accounts 
of ths rooosry in which hs naasa Pbylias 
Pollard, rathsr than Margaret. 
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